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I cohcerning private dwelling Houſes, 


*@aman may have his remedy by Afliſc, 
or other Action asthe Caſe 
requires, 


vas 1n the Arguments , ,-and 


'L opinionsof foure famous Sages ofthe Com- 


mon Law; together with the power,and extent of 
.caſtomes in Cities, Townes, and Corporations,con- 


cerning the {ame ; rogerher with the determi- 
nation of the Law,concerning the commodity, and 


uſc of Houſcs,and rheit appurtenances, 


Ex, - . Whereunto is added, 


The Iuftices of Afsiſe their opinion, concerning ſtatute 
Law for Pariſhes ; and the power of —_ ' Peace, 
Churchwardens and ("onftables : and to kyow what they 

are todo concerning Baſtards borne in their Þa- 


riſhes,reltefeof the Poore,and providing for poore 
Childrens what remedy Jor the ſame. 
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ges of the Common Law,tonching the power and 
extent 0 4 cuſtomes. of C;ties,Townes,Corporati- 
085,4and Inheritances, together with the deter» 
mination of the Law concerning the commodity, 
and uſe of Houſes with their appurtenances, and 
wherein an ation _ be maintaineable concer- 
ning the ſame,and wherein not. 


2 Man hath a Houſe, and the 
—* _—_ thereof open into 


SSAAFA FL) hee may buildea houſe, ſoas 
EC» Yf to ſtop up the ſame lights, or 
= == not: concerning W ich, I 
purpoſe to ſhew you my opinion, and like- 
wiſeto ſhew unto yourthe neceffity and uſe of 

- Heuſes. _ 
\* Thefirſt, andchictcuſe ofanhouſeis togde- 
- fend nianfrom the extremity of the winde,and' 
weather. And by thereceit of comfortable 
ligh:,and wholeſome aire,iato he NE! to K's 


ſerve mans body in health. 
| Thercfore whoſo taketh, meth ſions 
acommodity,as that w nad HER 
health in kis caſtle, och oy. doth ina mas: 


| 2029202020202 | 


another mans houſe, whether 


The Arzuments and opinions of | fowure Saks $4- 


Mr ans 


ſons 


IE! 


bk 4% if he FO NE 
great wrong as as if eule | 
| 


way the water runtiingto the ſame, | may bri 

an Afliſe againſt him. hy 

-  So\if Thave a Pipe, which conveyeth water 
unto my houſe through the ground of another. 


man, and he will cut my pipe, ſhall have an 
aQion ' againſt bim + In like manner who ſo + 
ſtoppeth my light, is thecauſethatno ayrecan 
enter into my houfe, without whichno man can - 
| live,and a houſe lacking lighr, is rather a dune” 


gcon thena houſe. 

If one who hath a horrible. fickneſſe bein my 
houſe,and will notdepart, an action will lye a- 
eainſt him, and yet he takerh'notany ayrefrom 
me,but infer that which I have. 

So if onecaſt filth neere unto my houſe, I 


may bring my aQionagainſt him, Ifa man build * 


ſo high thar hishouſe droppeth enmy houſe, 1 
ſhalt have remedy againſt him. 

 Andthough lighrand ayre be common, yet 
if by any mans owne. aQ. they. may bee made 
Fe: they may nor then. bee taken, from 


xemedy. 

Thisa appeareth by Hawkes,and Deere,which 
ſirens nature, yetit by mans induftry they are 
ay owner will thereby gaine pro. 
them : « burpetadventure it will bee 
The foyle ishixorme,and itisSDamnun 
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As if l havea Mill, and abr een. | | 


and if they be, hee ſhall nor be wittiout, - 
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have remed againſt him 


- If a magbee bonnd torepairethe bankes of 


the ſea tharitdrowne 'not the land adjoyning, 
and fodoth not, but the land is drowned ; an 
aGjon Tyeth againſt bim. You may perhaps fay 
therers plenty of light remayning, this not- 
withſtanding our aftion will lye very well, for 
thetaking away,or impayring partthereof. As 


ankRion was brought quare arfavit,& 2H... 


where a man hada way and anotherplowed the 
fame, and itwas thought there that anaQion 
would very wel lye,and yetthe way remained, 
If Thavecommonin your Land; and youwilt 


Plough part ofthe ſame Land, 1 ſhall very well 


maintaine an aRion againſt you. So it is of 
Common of Eſtoyers, and piſcary «. and _ 
inalltheſe caſes, the whole is not gone, but 
fome part remaineth. This proveth that though 
hee hath not topped the whole light of the 
hovſe, yet for that he hath ſtopped parceHN, an 


_ aRtionis very well maintainable,bucif you bad 
-  faid,thatonthe ſame fidethere had beene plen- 

xy oflight, it might have better Rood with 
_ xeaION. 


' As touching yourcuſtome, whereby a man 
may ſoppe II lights : Ithinkethis 
- $ 1s 
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- As if aman hadaPond of water, and will 
ſuffer x to drowne his neighbours land, he ſhall 


d "if 
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repugnass rationi naturali, and therefore if any 
cuſtome ſwerve from reaſon,and naturall equi- 
ty,itis but 2:a/s »ſws, and for that to be aboli- 
ſhed, for b by entendment, and configeration of 
the law,a reaſon,every cuft a reaſo. 
_ beginni ph cale in 35,H.6:,of ſel- - 
ling lewelsin ſide may havea reaſong- 
bis beginni "Tal; manner - cuſtome of 
G ovelline, t Sons ſhall cqually.inherir the 
Lands of their Fathers. Such i + cultome, 
thatif a woman marry without licence,chas ſhe 
ſhalllooſe her dowry. 
Rue, is it alſoof the cuſtome that one Towne 
7enter common with another. All thele, 
ſuchlike may well bee thought to AFR 
reaſonable beginnin 

Otherwiſe it is, where | DY intendmenttheic 

inning cannotbe thought reaſonable, 

As thata man ſhall pay cdlicfe, whenthat he 
ſhall marry his daughter. And as Socutions 
isin Mich. n35.H.6. fol. 31. ofthe pledging 

goods : Soitis ofthe cuſtome, to, 


fore the day. of payment: ohio 
: .q-thar the hall not | prey rg 

= toe Grrn, blo beforethe: hach put 

his, which peradventure. he will neyex: 4p ny 

7 OM Maja ofa, Towne: will 
dall beaſts which (all 
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age feſonet in his owneEpound, and ther® 
ro keepethemtill he be ſatisfied as he lift, orif 
hepreicriberouſe,and occupythe ſame beaſts 
 howlſoevcrhe plecaſeth. 
\_Inz.R.3. and 23,E.4. onedemanded whe- 
therit wereagood cuſtome, thatifthe Mayor 
of atowne ſuſpeR a man, that he may arreſt 
and imprifon him 3:dayes - this was thought 
no good cuſtome,butto bemoſt abhorring,and: 
- QGiflonant from reaſon.” And therefore foraſ- 
much as houſes be neceffary,- and cannot bee 
without light and ayre, their beginning was 
lawfull, neceflary, and reaſonable, but thata 
- manmightſtoppe up his neighbours lights, was 
reves neceflary, neyther had lawfull, orrea- 
ſonable beginting,neither had any time obtai- 
nedthe force ofa law,or cuſtome, forin K. Hey. 
the 2. his time, it was but a conſtitutionin Lex. 
doxjand notany crſtomne, andlaw,8 therefore 
reverallowed or confirmed in Pazliament, for 
Magna ChartaCa, 9. cid confirme ſuch old li- 
berties and cuſtomes as Londen had at - that 
time: And therefore, if this were not ary Jaw 
orcuſtome at the timeof the making ofthat 
ſtatute, it neither was nor could be confirmed' 
' by the ſame, forthemore general Statures ſha 
havezreaſonable conftiuction.' As the Statute 
that doth prohibite maintenance, ſhall have a: 
conſtruction, for lawfull maintenance is not 
thercby prohibited; The like law is thatwhere 
is hid, | thataGine ſhall bee a Barte to 2 fewe 
bs. YI | coverte,, 
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A thiscaſe defend your ſelfe both 'by the Coin: 
monlaw and cuſtome too; For you;.qught ab-: 
ſolutely totruft ro'the one of, them, and if you. = 
had plead thus by way of Bar, your pleawitha 
outall doubt-would haye becne double, _ . ..:... 
Asif amanwillpleade affeatement;wich war-. 
renty, and rely not onthe wazrenty; this plea 
is double.Sointhe caſeatthe Barre, yay 
both the common Law, andthe cuftome, - and: 
your plea is double, and therefore forall theſe! 
ceuſcs I thinke the plaintiffe qughttarecover. | 


viſis ett meg proſpetius ad terram, * _ 
our Law faith, petit viſomitore, 120d; 


| Mr. Plowden,. WE. 


 fan'®” - Abeitic hathbowne alleged thatths win: 
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©: OW time out of memory theres 
tits ancient, cis all one, as if the 


and the: 
boulched'becnde: builc arthis day. Purthe caſe 
bes cv | betwixt yout ground and mine, 
end/you build to the uttrermoſt of mine, 
by yourſi building | am bridled and ſtopt of 
; And ia thie:Country who ſo ma- 
kerh qr will make adike inthe urrermoſt 
Pa art upon his owne land. So hee thatmaketha 
arke,. will leave ground out of the ſame com> 
paſſe wirbout the palefor the Keeper to walke 
abourir, forthere' he 'may better heare if any 
body bee' there within, thenifhe were within 
kimſelfe, Andthis is called free-bownd. If a 
martbuild bis houſe ſo high chat it droppeth on 
mine;- an ation will very well lye, for thereis 
2m\anifeſt hurt, and wrong done untome+: but 
3 241.6.where the Prior of St, Edees had three 
Mills, ard other man buike another by them; he 
could not have any remedy forthis; Bur if aty 
| of 'hi$; tenants which heldof him by grinding 
athis Mill grinde- at. thenew Mill, the ?yjor 
may havianaGica againſt him, for he- whoſe 
the land is; might uſe the ſame for kis greateſt 
commodity,atid gaine. ' 

If a man. cut downe Trees which fallupon 
an other mans land, he ſhall have his aRionz 
otherwiſe itis;if aTreefall by reaſonof winde. 
So inour caſe: of our owneſoyle we'may make 
the beſt,as in x2. H.8.a man had apond,and let 
thelawe runne out, wy rhe Ro = 
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- Jand was drowned, this was but dampury ab 
injaris,wherefore no aRtion would lie. In 4, E:3 
a man had. 4 Lime-kilne, which deſtroyed the 
Froit-:6f-his neighbour, who maintained! his 
action, forjin that caſe this taketh place, Sic vtere 
140,u1 4licnum. nov ladas ; And Mr. Raftallſaith 
in his bodke, /if a man tiave a Dyc-houſe, and 
the water which runneth' to his-houſe,  killeth 
the Fiſh of another, - an ation iycth. Ifa man 
caſt kth under my walls, lmay puniſh himfor 
it. Ang inthe 46, E:3. The Prior of Buckburſt 
kad-4 fluice;whereby Salmons came in,and one 
ſkopped the ſame,wherefore he had hisaRion. 
Like whereas- one. cutteth away the water, 
which reoneth to my mill, for the proofe where 
of Mx; Rey»olds pur a caſe out of 19:E.3., where 
an Aﬀiſe-was brought for two things, one be- 
cauſehe had levied a houſe to ſtoppe the light z 
another,becauſe he.could notrepaire the fame: 
There it was-thought thatno ation would lye; 
becauſe he might have remedicd this in the be- 
ginning when hc built his houſe. And the caſe 
was in7.Eaw; 3.inthe laſt point, and therethe 
Lawyerſayd, thathee might bave leftſpace 
enough in his owne Land, and the party was 
non- {uted. Hor weeds report bath two verſes, 


QIRS ei 2nd BR 6 £127? 2 
- - Seperecorgareſs debes edificare 


1-1: 4 poteris flare cum eam Vis reparare, 


. But, youayde your ſelfe--with.a prefcriptiori 
* bal E, that 


isno-good preſcription, for a preſcriptionmuſt 
Hoon ey nin —_— . But i rpaIes>* God; 
Youſay further, thar the other had no houle, 
which 1s notgood,; for a preſcription muſt be in 
the affiemative,andthis is inthe ricgative;and (o 
ſayth'?reſotin 221 H;6. thatd man cannotpre- 
ſcribe inthe nor having a houſe. But admitting 
ito be the uſages oe: 1 1! 
.nAn'uſage is generall, and a:conftitution:ſpeci- 
albin:x2. Eg. A'diverſity is rake betweene u- 
ſage;andicuſtome, -for thatacuſtome is a thing 
difagtceing fromthe Commonlaw, but nas 
contrary,and alſo it would not bebeaurifyll that 
Cities ſhauld have any. voyd- places inthengand 
it would. be moR:honourable chat-they thojuld 
beipopulous. Andtherefore was there a.Starure 
made:7.H.8:ca.prime,thatthare hoyld notbe 
any voyd places in [diverſe Cities, .plſo- bowles 
are neceſſary for; theſuſtenanceofmin;: i817+ 
E,4. there isa.cuſtome:thatif aman ployphhis 
"Land, he mightturhehis ploſtgh uponagoyher 
mans land : and this,was:thought a gaod cu- 
ſome forthe f£9vaur of [Ti)lage,much marequr 
caſe:of iBuilding js robe favoured. $+:E,4. the 
cultome'is;thar4 Fiih-man may. grivoſtpkes ine 
t9 another mans groandeo dry his Nets, which 
was allowed for a: yery/ good euſtome.,: Like- 
wiſe 15.E-2.0nc preſctibegthatwhenthe Hay 
was:carryed out of a cenaine medow, -that.hee 
ſhould occupic the land vmiill qur; 4899 day, 
 which-was allowed by the Court, - So2man_ 
HC C 3 may . 


that you have had light time out of minde, ths = 


"may preſcribeto have Common ofeſtoversit 
another mans land, and to cut them down him- 
ſelfe. The Lordin anciemtdemeſme preſcribed, 
that ifthe yallaine of another Lord remained a 
yeereand a day inanciem demeſme,that then ir 
ihall not- be lawfvll for his Lord co rake! hin 
from thence. Ia like mannet,one may preſcribe 
to have gravell-in my Land, and allthefe cu. 
ſtomes ſtand very well with reaſon. TEI havea 
way,and anothermanplow up theſame, Ican- 
not have an ation onmy caſe, but 1 muſt have a 
an Afsiſe and ſo is the bouke in 2. Hug MF leer- 
wood ſaith that all cuſtomes muſt ſtand with rea- 
ſon, And in 57E 4. iris ſryd;thatatbenallcu- 
ftomes are comfirmed, yecthey muſt be exami- * 
ned, by the rule of 1eaſon,as the cuſtome of Ga. 
velkinde ftandeth with reafon. The Staturethae 
givetha writ of 'raviſhment 4c Gu#d ro Guarden 
1 ſoccage ſhall be extended tothe Mayor, and 
Aldermen of Lszdos,to give themlike remedy 
which was confirmed. by 1 E.3.' AlotheSta- 
tetethatno man ſhall givelands in Mortmaine, 
yet Citizefis and 'Preemed of Lon40n may pive 
lands in Mortmaine by their.cuſtom, whicheu- 
tome isalſo-confirmed by! aQtof Parliaments. 
As forthe doublenefſeotthe pla I wilt nor fag - 
ary thing,fortharir is norany loftification, but 
onely forto duninifithe damages if perliaps it 
bee found- azainfſt vs.- Andthereforeuporithe 
whole matter,” Frhinke the plaintiff6 quphenor- 
to recoveritithisaction.' Iahinkerhecomrary} 
and firft1 willconſider theſe foutethings; -1:! i 

Firſt, 
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"Thirdly, whether fuch kinde ofbuidingsbe 
;for the beautifyinig otthe'City, 
"' Fourthly,: whether the faid confirmation by 
Parliamentimakethis cuſtome good,vr not. 

. As _ = _ rar the _ 
whichs cdrobeem up'of wit- 
dowrvintheSoadh partoÞ2n Ceaſe Fevnicaite 
-Ea'naſance by -the Common law, ' for bythe 
, Common'law, . ene ſhalFnot huttzhe Freehold 
» of 'aorher, and mo greater hurt, - grieveance;vr 
 danimage: can bre done to any mans Freehold, 
than to-:take. away the light and ayre thereof, 
-which is comfortable, & commodivus for him. 
For when this:lightz/ and aytc-:arotaken from 
him, hishouſe retnaineth as dungeon; ' 'And 
diverſe caſes there bee where a'mantaketh a- 
,way from another notthe thing ir ſelfe, . 'but 
the! commodity! of 7the; thingg:and -for that 
he nrudtyr erirong ou "asif bhave 
2 wate ingrbr 
Milt;andyou wifl-rurne we 
E-pplr tate ame ig 


;; whetherthis come been 
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an anocheriviill kinder that denn. 


St,Bartal/ hada Fare, land one mettupred the 
commetrsthereto,whereby his Toll wazimpai- 
rcd,and yet nothis Faue, :bur the piofiriaf his 
Fayre taken away, and hebagrer DI: Son 
Ourcife he hath not.medled with qut Freehold, 
and. yet hee bath-, hurt our Freehold. ; Soin 4. 
E-2.1 3 E.3. If lhave a Faire,andthe King will 
grant another, iff: my; Fayre:bee-jmpared'by 
this I-ſhall have ana&@ion;and-ſo of a Ferry; and 
the reaſan is, becauſe a man'is compellable to 
maintaidehis Fayre, Ferry, : or matker, : andit 
hee,doenot,- it 1s puniſhablein a Leete,.Butof 
@Schoale; otherwiſe ieis, forthat: aman isnor 
bound'to maintaine it, but, Hauſes: and: Cities 
menare bound to maintaige,. and that:ibyiSta- 
tte; otherwiſe: they may? incurte{ the punith- 
ment. 1 ;E335:one built-his ouſeſorhigh aver 
mine, _ thar..the raine-drapped from bis upan 
minc, . and it, was thought:aherethat anagten 
was 101aiptaingble{: yet:rhaet hurt have 
bend ainended'i fortjork inour caſey tiert thi: 
hurtis petpetual] andcannor br-arhandad, An] 
iEfaria way a eth;asitis inthe; qzilE/; 
muthmere fed quinirignort tal. tract s- 
bay all thingly avon /togird BRO,: forthe 
preoin.wheregbine bilinwh yreivid the Regiſter | 
Arpraſe dev eutndalileb woe 1 I or * 
raps e821: whitroby! mens bodice riniy:luftaine 
hare) | EI. 
eel. thac 
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that the; :Common:law:- bath- regard unto the 
health;andwelfare ofevery private man.There 
isacalcin 4.E: 3. th;afſ.pts.3- where one built a 
Lime: kilne; and his:ncjghbour was anoyed by 
the ſmoke theredf, and had his remedy... If a 
' man ſhall be.puniſhed for ſmoke, which may be 
avoyded,anddureth butattimes,what ſhal wee 
thinke:: of rhe” taking away of : light, : and ayre, 
which cannot be amended, but.remainethacon- 
tinuall and perpetuall nuſancetas forthe cafes in 
19,£.3i which: hath.:bio avaugbed {0..oft:to 
make ftrongly againſt us,_T take them ta be one 
caſe, forfomuch as the luitices which ſpeake in 
one'plack;ſpeake alſo inthe other place,and laſt 
of all:igborh caſes, the caſe wastbus; anafliſe 
of nuſance was brought,and the Plaintiffe coun- 
ted how.the "Defendant; had levied a houſe, ſo 
that thereby:his light was ſtopped up; -andthat 
he could not ſo-well come to his houleaShedid 
before, ialſo that he.could not repaite-his tiouſe 
ſowellas hecould before; nf tte 
- Herebeſaid,as to the lightbeita'nuſance, ſuch 
2a one aSitis Ticl.quel. for the repairuig hone, for 
whenamanbuilderh, hee:muſt- leave fo much 
ſpace on his owne ground that hee may come to 
repatre his houſe,: and if- he had thought thar 
\ Ropping ofhis light had binno nuſancehe wold 
not haveſaid,be ita nuſance Tiel, quel,. buthave 
ſaid as he did to the other caſe of repayring, -it 
isno nuſance. And therefore for the firſt matter, 
Ithinke this to be a nuſanceby the — 
£2; | S 


+ 
- Astouching the ſecond matter, whether this 
cuſtome be a good cuftome or not, andI thinke 
the ſame isno-good cuſtome' :; Far: confacrads 
'eſt in. &c.ut ſupra,a cuſtome ts not 2again(tlayy, 
and reaſon, butthiscuſtome of .yoursis againſt 
reaſon, and is ineffect, as if..a man fhould rake 
may lite from me, [for theſe:bee the inſtruments 
to maintaine, and preſerve: manslite, and rhe. 
law faith; fc weretno,ut alienum non legs, there 
fore acuſtomeagainſt thisprecept, is walus #- 
ſus,and thereforeubalendas,astheckle in a1.E; 
4-ltrhe Kings Bayliffe or any other Bayliffe' di- 
ſraineCartell, 'and bring: them to the Lords 
Pound, andif the owner did not withinthree 
-dayesagree with the Lotd, rhat then he:ſhould 
looſe his Cattcly;this wasthought unreaſonable 
and not allowed for any good cultome. Soing; 
'H.6, 'where there the. /Lordiaf a'Lect-would 
have preſcribed - tohave: allthe waſte ground, 
bur he could nor, becauſe it was agAiaſt reaſon, 
that he who had nothing inthe land ſhould have 
the my _ the ſaid _ yr the 31 5.H.6 
f8.31-0 ging:ofgoods and ſuch isthat caſe 
- BE Lord of the: Maner would 
have preſcribed,that none of his tenants ſhould 
"marry their daughters withour his hcenceg this 
cuſtome was thoughc to tice againſt all equity, - 
andreaſon.In13.E.3.inadumfoit infra ataters, 
.one would have preſcribed, that if the Plaintiffe 
zould number 124,- he might 4/iea iis land by 
thecuſtome : thisisnotz reaſonable cuſtore, 
| | for 


(rs) 
fora man may beableto number-12. | and yeb' 
not have diſcretion enough to alien his Land: 
Soit is likewiſe againſt naturall reaſon;that one 
ſhould barre me of my light,andayre, without 
whichT cannor live, agd therefore theſe things 
be of neceſſity. Alſo it isagainſt the Law that 
one-ſhould meddle with the Freehold of ano- 
therman, unleſſe- it be fora Common-wealth, 
as8, E.4. where one juſtified the ſetting in of 
ſtakes for to dry his nets, andlikewiſcin the 
11.H.2.where one broughtan aRion for taking 
or driving his Hogges,the Defendant juſtified, 
becauſe the cuſtome of the City was, that it 
aty mans Hogges came into the City, and upon 
warning given to. the owners to keepe them ' 
out; if they came againe,that then they ſhall be 
forfcired. Thisis a reafonablecuſtome, be- 
cauſe Swineare beaſts that may cauſe diſeaſes to 
beeina City, and therefore it is againſt the 
Common-wealth,in 22.E.4. Where it is ſapd, 
that a man may turne his plow: upon another. 
mans land, that is a good cuſtome,for by this - 
meanesno land ſhall beunſowne, which is for 
the maintenance of Tillage, and the benefit of 
the Common wealth. But this yourcaſtome * 
is buta privatecuſtome, and notfor the mainte. 
nance of the Common. wealth,and therefore is 
likeuntothe cuſtomein 43.E.3. thatif thete- 
nant ceaſe to doe his cuſtome, the Lord may+ 
enter, this cuſtome ſtandeth not withthe Com< 
monlaw, neither with _ Statute which © 
tet 
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ry- Soit-istobethought 5 the cuſtome 
in Y 4+ that the Tenants is ſhall not put their 


beaſts into the Common beforethe Lord hath 


put-in his, which peradventure he will never do, 
ſo that the Tenants ſhall never have their Com- 
mon.. Soitis if a man preſcribe that the all 
_ enation of the Husband of the Lands of his. 
Wife ſhall beegood without examination of 
her. Like law of thecuſtomcing3. E. 3. that 
if any goods be wayned in any manner, andif 
any mantake them, that then it ſhall bee law» 

Full for. mee to diſtraine, and detaine the di-. 
fircſſe until} ſuch time as1 am ſatisfied: by theſe 
caſes rchearſed itis manifeft and cleare, that all 
uſages agaio ſt naturall reaſon, and. the Com- 
monlaw of this Realme, are not cuſtames, but: 
evilluſages, and not tobe allowed. So in onr 
caſea cuſtome to: take away a mans light, and 
ayre,preſcryers of health,muſt-nceds bee a1a/we 
For » and:thercforcought'to bee ' takenaway 3. 


ulages ſtand with reaſcn, ard as 
Blk you will ſay, that thelaw of your City is: 


6» ſaith, muſt giveplaceto reaſon and law. 


ſuch : Ifay if. it ſtand -not. withreaſon andlaw,: 


it ſhall cocbeeallowed, As10.E.3« inanap<«; 
_pealebronght by a'Ciitizen, the Defendant 
waged batraile, this Cittizen ſaid the cuſtome of! 
Lonadnis ſuch, thata ranger ſhould notwage” 
_Þattaite a a Citizen, this was thought, no- 
 goode NE, «DOT loffcier to Uepriven wnagk 
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inz7.H.6. inanaRion ofdebtupona leaſe: for 
yeeres, the defendant ſayd that the cuſtome 
was, thatthe plaintiffe ſhould repayre the hou- 
ſes, andif not, that the-defendant ſhould pay 
norent, ' this was thought. to: bee no cuſtome 
allowable. For the third point, this is no beauti- 
fying atall to the City. In our caſe Mr. Hey/es his 
houle is 'an ancient houſe, and therefore a- 
eainſt reaſon that by later building; thecom- 

Ky, and uſe of the ſame-ſhould bee taken 
away. You ſay alſo that itis a thing honourable 
to have buildings in Cities. This | grant, and 
Ithinke no man will deny it : but by building 
of one, ' to impaire a better houſe, this is not 
any beautifying, or honour atall to a City,'but 
ratherthecomrary. Forthe fourth marrer,” if 
the cuſkome benot good; the confirmation'can- 
not make ic good : for as [take the law; the 
cammon learning is, that'a confirmation cannot 
.makea voyd rhing good : as fora confirmation 


' \fuititamen,26,H.8.1f an Infantgrant awadvoil- 
< ſon, and athisfull age confirmeth the ſame,- by 
| this confirmation nothing is wrought.- Soitis 
- .iathe caſeof 33.E.3.wherethe leaſe for yeares 
was made by a gw: and he dycd beforethe 
yon expired, the ſuc | 

iid lenſe and 2:bil operator. Likewiſcin 3p. 
6: the King granted an advouſon to one, abd 
aktergranted the ON withthe advouſqnts 
22:53 ". 8 ST | > 
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ceſſour confirmeth ithe © *® 


I '» 
= 


- Giankier;: 6d $a gl SI 
-yetthe - advenfooge feth not.- | But where the 
Statute limitteth Se men- may deviſe unto 
-corporations itn Mortemaine, yet if they will 
veviſc to any thatisnot a Corporation, it- is 
—_ And alſoalbeit a. man may, 

not woye bislaw in:$02dos, yet ifat the Com- 
-monlaw, :an ation be broughtapainſt kim;hee 
- may - \So'itis ofthecaſe in 20. H. 6. thatif one 
-be brought beforethe Sheriffe, that the Mayor 
"nay diſmifſchim, yerafter judgement hee may 

not difmiſſe-him. 


"Likewife 12-E.4. where one wbuldhave-pre- 
ſctibedtobuy things without-paying of tolle, 
-thathe could” not be allowed. And therefore I 
-will, conclude. that-ſuch cuſtomes as ftand with 
law,andteafon,arcto beallowed, and-contra- 
ry ſuch as ſwerve from the rules of law,and Tear 
-fon,to bediſallowed. As guar ry 
'thata manſhould-ftop his nejighbouts lights is 
altogether alentull and unreaſanable,- and 
thereforcthe plaintffc ovghtnotthereby tobe 
 _ tris aetion. 


Mr. Manwoor. 


Las | 


Mr.Mev-  Hevebec two matterschicfly tobeeconfide- 
— unbeſberby the Commonlaw thisbee a 
_— uppart of .amans light, then 
"#the feemeto be doubthallLwbe- 


were ogftoipe willhelpe us, oat, ——_ 
>» TE : i EA P, 


- caſeshavedeenput, wind 
not the Free-hold of-another, but on bis owne 
land doth wrong unto another mans. But: all 
theſe caſes doe vary from our caſe, forthey are 
where a man hatha private profit inathing, and 
another by doing an at upon/his owne land 
eaketh away the ſame, wherefore an ation will 
lie,asthe caſe if 46. Eaw. 3.where the Abbot of 
Buckbarf had Salmons, comming in at afluice 
from the Sca, and a ſtranger ſtoppedtbefame, 
ſo that they conld notcome, and-hee hadbis 
aQion. So it is where one taketh away my way, 
becauſe this is a thing locall, Andfo if water 
tomy. Mill, if onemifearry the ſame - 
py hence have a privatepeofir, 


— 


or res Fy and onebartc moot the ſame; itis- 


Inju : butthe ayre is not anyelement1 
. heyt er may any man it, for itſuffe- 
reth nothing tobe voyd,alſolight,anday rebec 
not thirgs of neceflity, but of. Scakino) cad dee 
'not any profit'in certe loco, 'andtherefore not 
like unto other caſes of things both profitable, 


and alfo neceflary. The caſe, oof te Feny Lil 1will 


grant,thartif I have a Ferryto 
and another will exe another Ts oe In 
action, becauſcthat Iam co leto main- 
-taine it, andthe not keepi It 2 : 
.able ina Leere:: The ſame law is of 


where the King gramieth another: Market ad. 


'#0comentom of mine, I may have 3 Saire farias to 
-patiekivietcers 4 Fans 5 
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Hurt, or prejudice ofany o:her market z andif 
not, . I ſhall have an action onmy.caſe- your 
caſe wasalſo- compared torhecafe in 4. E.z. 
and 4.4/.p/4.3. where the sfſ. was maintained, 
not'for that th2 plaintiffe was. annoyed bythe 
{meliofthe ſmoke,but becauſe his Apple: trees, 
and other his fruits were deftroicd by the ſame, 
& this isagaod reaſon, for that it is to hisdiſin. 
heritance, As forthecaſe ofthe Lime. houſe at 
Ritcliffe,andrhe ſmoke of Smiths houſes which 
caſt many unſavory: ſmels, 'it is d:num abſ7; 
zujuria, And I my (elte was by aSmith annoyed 
by cheſmell of. his ſmoke, but yet.opght I not 
have any aCion againſt him; In 1 8:Z4w.3.onc 
- builran houſe ſo:highthar it dropped-from his - 
 tomine, inthiscaſe an aQion will lye,. formy 
tylesare thereby.conſumed, gutta” cavat laph- 
»,. Soofthecakc in 2. H.. 5. if by common 
aſſent tour houſes: joyne and agutter is made 
berwixt us, .it I + ny up my: part, 'you ma 
maintaine an. ation againſt mee. All theſe 
caſeshithert9put, have beene of. taking away - 
alocaltcommodity,orclic of conſuming fome- 


| Thecaſe of the filth I finde not in my.booke, 
butin:the booke: of Entries, and:there itwas 
a6 ; - }Gotharthootls were hu ckeeeby: 
ButLwillagreewich you, :that if all your win- 
dowes were ſtopped, that anaQion willlie, : and 
—_ | 

this 


where youlay, fo REY aliens op 
"ti wok Cod 
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thisis fot meatit of things of pleaſure, butof 
things of profit. And here'is not any WEE 
your houſe conſumed, but bereina let of your 
- , Pleaſure oncly, for which your aQtionis not 
Mmaintainable, And it I have a Windmill, and 
another will build another by wine. 1cannot 
have any aQionagainſt him. 11.H. 4+. 7. E+3- 
22,H.6. But otherwiſe itis of a Watcrmilne, 
9.df iſar,pla,19. where one hada Watermill, 
and another built neexeunto him, ſothat hee 
could not grinde ſo much as he was wont,in.this 
\ caſea man may very well maintaine his aRion. 
If 1 haveanlnne, and another ſet another inthe 
ſame Towne, hee is not puniſhable, but if hee 
will ſtop my gueſſe, which come tomy houſe, 
T fhallhave remedy. If I have a Brew-houſe, 
and another build another by mine, I ſhall have 
noaQion. 12, H.8. If water fall on my land, 
and I rake a Sluice, andletit out of my.lard 
unto. another mans z this is diſpuniſhable, for 
cvery-man may doe this one atter another un- 
till it come unto the River, buyif u be. a, rivcr,,. 
otherwiſe itis ; Fo there it isin /oco cert0. If onc 
houſe ſhould not bee adjoyning unto another, - 
it would bee a great deformity, . and if, Cheap- 
Jae were fobwils, ic would bea range Cheapy 
fide, Andthe Civill lawesſay, that two: lights . 
onthe-former part, and backe of an houſe, are 
ſuſficiqnt.. And if ygumake your FIDdONeRy. 
| toOurgarden, this is. a wnong done unto us, for”, 
by this mcanes I cannott © RAE HONG, , 
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doe, and fothewrong firſtbegunin-Mr. Hales, 
Andtherefore Yimmi repeliere lies: And l.s, ' 
hath-not*confumed, 'or hurt any .pare of his |. 
honfe, but interrupted him of his pleaſure only; | 
Buti#furtheraffirme, thatfor every hurc aman- * 
may not havearraQion,, butifamanbee often- 
timeshurthe may very well tiaveanaRtion; As 
 ifthe/Lord diftrainethfor rent; anaGion lycth 
not/butifhe diftraine ſo oft; that 1 cannot plow 

my land; 1 ſhall have an affife. Sothe Kings: 
grant of excmption-to oneis good, butifir berg. 
diverſe;itis not good: | Butif the Common law 

would not helpeus;yer-cuſtome will, & where. 


- asit hath beene-ſayd, that it is againſt naturall 


reafon;and law,itisnotſo, Conſuctude ex ratio- 
nabili canſaprivatcommunem legem; andunlefle - 
it doprivare communemlegem,-1t is nocuſtorge., 
AsthatanInfantoft 5 yearesage,may alien. For 
at this age hemay conſent to-marriage, there- 
forcinasgreat reaſotimay healienhis lands & 
inſome placesany Infant of 9 yeares may binds 
himſclfe apprentize; which isagood cuſtome 
and ſtandethwith reaſon, But ſome cuſtomes 
thege are that be notgood. -As thatthe'tennanty _ 
ſhalt noedrivethcir beaſts 'into-the *Commog' +. 


wittpreſcribe-to-ſarrenderat-his will; 7.H.6, 
clRGITO ens. Thy. b 
that the - Tetmarit ſhall 'hocalief withour the-- 


before the Lord bath put in bis. Soiftheleſſee . - 


preſettmentof the lame befote, thisis a y__ 3 
4 cuttome | +- 


" cuſtame, 4nd yet 2palnſtcommonreaſon, by: - 
= io 001 my per y ary err V-4 wy it 
thul beallowed. Asit the Lord preſcribe that 
the tenant ſhall pot comtnon with any beaſts, 
but thoſe which were bred onthe fame land. 
\  _- thisis good, for this will cauſe the tennant to 
# . breed Cattell; likewiſethat 4 we ſole eArer- 
'- : chante | ſhall ſue without her husband, this is 
| num 4 yetagainſt Commonlaw;and reaſon, - 
| e the husband herebyis diſcharged of all 
ſuch bufineſle : theretoreifacuſt ome have any 
_ -partofreaſon, it ſhall be allowed, As 8. E.3.that 
a man may make an eftateto his wife during her 
life, and that ſhould bee as good asan coder: 
ment 4d oſt;um eccieſias $0 it-isof the cuſtome 
"of the Iſle of man, thatto ſtealea Capon, or 
a Pigge, fliallbee Felony, and not to ſtealea 
Horſe,- or Cow. for- that the one. may bee + 
hid, the other may not. Likewiſe is it, that 
' theyoungeſt ſonng ſhall inherit, becauſe heis 
lefſeableto helpe himſelfe, Soisit of the cu- 
ſome of Xext, The Father tothe bough, the 
ſonnetothe plow, and yetdirefly againſt the 
Commonlaw. So1 thinke ofthe caſe of ' Hogs 
putby Mr. ry, for that inthetime of peſt» 
lence it 'is dangerous 'to letthem come-into 
i Cities. ae v ay 
k This City is the greateſt City, and moſt po- 
* * pulous inthisRealme,” and the mote populong 
* "he morehonourable,& the more buildings, 
mote populous and honourable will it be. hon 
i | Fs _ there- 
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ge _ 


| Hhetefore Buildings is to'befivoured. And'by F 


this building all- his light is nor ſtopped; but 
- parcell. And Mr. Hales thereby loofeth nonot 
aty great commodity, but is reſtrained ofa lit- 
leplcaſurc, for which he cannot maintaine his 
ation. FIDE. | | << L20R 
To the ad of Parliament I will ſpeakeno- . 
thing; but this I will ſay, that ifany cuſtome be - 
meerely yoyd of reaſon; it is not good. Asthe 
cuſtomein5. H. 7. that if the Lord diftraine 
the beaſts of his tenants for rent, that hee may 
 geraine them untill-hee'bee fatisficd ar his plea» 
fure ; and 21. H. 7. thatifanydoe breakethe 
Pound he ſhall pay 3 1 this is a voyd, and unrea- 
ſonable cuſtome to binde aneſtranger, and yet 
by common conſent of the Lord, and tenhants, 
it is good to binde the tennants, © . 
.._ Soif Ipreſcribe,thatitany mansSheepe goe 
on my ground all the day,to have the foldage of 
- theminthe night;is agood cuſtome, becauſe by 
common entendment. the owner bath” quidpre 
quo. So our cuſtome is for the maintenance of 
the City, neither is it azainſtthe common law 
diredly, neither hereby any offence, or hurt is 
done unto Mr. #ales,for his houſe isnot thereby 
' impayred. And therefore, [rhinke his aRion. 
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| Relol ations of the 
Fulpes of «Aſs fer, 


1633» 


T1. Queſtion, 


5% Hether the - Church-wardens 
F/&| and Over-ſceres of the pore 
of a pariſh with affent of 
CAVAVE Fe two Iuſices of the Peace, 
FEA Mt one beeing of the Quonim, 

© SB9ÞY may by the Statute. of. 43. 
Elizabeth, cap. 2; or any: law enforce a' Pari- 
ſhioner of the fame Pariſh to take a child © of 
a poore pariſhioner of the fame Pariſh, who is 
notable to keepe his ſay childe, tobceangp- 
prentiſe ? 

Reſol. The Statute of 43-0f Elizaberk: ,which 
ſayth,that the Church-wardens ahd Over-{cers 
of the pariſh. ſhall put out 'Childrentobee ap- 
prentices,neceſſarily implyeth, that ſuchasare 
' it muſt receive Apprentices, and the 


out of poorechildren to bee apprentices is _ 
'E. 2 | 


ED, 2 * 
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'of the beſt wayes for the providing for the- 


a | 
' 2. Q. Ifthey may, then whether they muſt - 
not give money with him, and who ſhall deter- 
mine what money ſhall begiven with him, ifthe- 
party that is totake ſuch an apprentice, andthe 
Church-wardens, and Overſeers cannot agree * 
thereupon * | 
Reſo!. There is noneceflity that money muſt 
beegiven, but that muſt bce lefttothe diſcre» 
tion of the Church-wardens, and Overſeers, 
all circumſtances of age and ability, being 
conſidered, and if they cannot agree with 
the party, thep the Iuſticesof Peace ncere 
adjoyning , or- in thcir' default the Seffions 
of peace are to determine theſe Controver- 

3-Q. Whether a Knight, Gentleman, Cler- 
gy-man, or. Yeoman, or one that is. Sojour» 
ner: uſing husbandry, cloathing, or graſing, 
orthe like, may be enforcedto take ſuch an aps 
pretitice f.....  , : 

_ Refol.. Exgry man whois by calling or pro-. 
ieflion or manner of living, that enterraiherh, 
andmuſt hayce the uſe of otherfervants of the 
likequality, muſt catertaige ſuchapprentices,. 


 Whergiodiſcretionmuſt be given upon due Coe 


ation of circumſtances. 


- 4+Q, Whether aFealthy man keeping few 
or nq feryants, nor wantibg a ſeryant,, but 
: GR ge _ _virg 


F: GEASS bc. 4p 
F vingprivately may beeenfotced to take ſuchan 
'$ apprentice;ifnot,' then whether he may be tax- - 
ed towards the. putting forth of ſuchanap- 
- * prenitice? _ | | | 

Reſol, For the receiving of ſuch apprenti- 
ces, the anſwer may bee referred to the que- 
ſtion next before ; but out of doubt every 
ſuch perſon muſt contribute to the charge, 
asto other charges for the provifion for the 
poore. | = 
' 5, Q Whetherthey may enforce a pariſhi- 
. onerthat is ef one pari(b,totake ſucha child, ap- 
prentice,that is of another patiſh, but withinthe 
ſame County or diviſion,if the proper pariſhbe 
— to provide for the children of the ſame 
pariſh Raine 

Reſol, The [uftices niay provide Maſters for 
them in other pariſhes withinthe ſame hundred, 
- the ſame hundred be not able, then out of that 
hundred in the reſt of that County; As forother 
provifion for the poore, which muſt beeat a 
quarter Sefſions. | 

6. Q. Tfſuch a Parifhioner may be enforced 
to take ſuch an2pprenitice, and ſhall refuſe not 
onely totake ſuch an apprentice, but alſo re © 
fuſe to be bound toappeare' at the next quay» 
 ter'Scfions;or Aſſizes; what ſhall be done to 
Refol.. If any refuſe; let ſuch a ohtbe bound 

over tothenext Seffiongor Aﬀfizes ; if hee 16- 
fuſe to give ſuch bond, let himbee ſear t 
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the Gaole, thete toremaineuntill hee will give. 
ſuch bond; (WEEN) LES 

7. Q._If ſuch a Pariſhioner who refuſethto 
| takeſuch an apprentice ſhall bee bound overto - 
the Seſſtons for not taking ſuch anapprentice, 
and when he appearcth there, ſhall likewiſe re- 
fuſe, what ſhall be done tohim, and what ſhall 
bee done .to the Parents whorefule to ſuffer 
their Childrento be pu: out to bee apprentices, 
themſelyes not being able to -maintaine 
them * ' - +. BB 

_ If atthe Seffions or Aſlizes ſuch a one 
refuſeth to take atfapprentice, and his cxcuſe be. 
not allowed, itis fit he bee bound to the good 
- behaviour, and it will be a good courſe to indict 
ſucha refuſcrfor a contempt, and thereuponto 
fine and impriſon him, if he refuſe to be bound 
tothegood behaviour, let him bee impriſoned 
untill hee will 3 and the Kings booke of orders 
dires that ſuch be bound with good ſurtiesto . 
appeare at the Councellbodard ; and if the Pa- 
rents of ſuch poore children refufe to ſuffer 
their childrento be bound apprentices, orbeing 
bound,entice them away, themſclves not being 
able to maintaine them,” let them be committed 
to the houſe of correRion. —_— 

| 8.Q. Whether it bee inthe power of any ge- 
nerall quarter Scflions to mittigate any penalty 
upon a Statute law ; it the party indicted ſhall 
" ſubmit /himſclic /to the fine of the Court, and 
wavethe traverſe + NT 
_--* Reſol, 


_ 6 


JF... xefol. Tfthe party bee convicted or tonfeſle - - - 


the fault, itis not inthe power of the Courtto/ 


\. mittigatethe fine, infſuch caſes where the Sta» 


tute makes itcertaine : but ifthe party indited 

+ protefling his Innocency, yet q#14 noluit' pli- 

 #arecums domino Rege puts himſelfe ypintothe 

grace of the Court, the Court may. impoſe a 

| moderate fine, ardorder to forbeare the proſe- 
cution, th 

'  9.Qu. IWany bebound to appeare at the Sef- 


3 {ons, and (hall tender ſubmiſhon tothe Court, 


whether the Scfons may ſtacthe inditment, 
and mitigate the fine, aforeſayd upon the con- 
& fan of the fac ? 
 - Reſal, This is anſwered beforeto the next: 
precedent Article, 
| 10.Q, Ifa manbe cenvicted for being drunk, 
tipling, and keeping an unlicenſed Alehouſe, 
or- being licenſed, for ſuffering otherstore- 
maine tipling in his houſe, or for ſwearing or 
driving” Cattell upon a Sunday contrary, to 
the Statute inthat caſe provided ; whether the 
 Tuſtice of Peace, before whom hee was con» 
victed, ' orany other Iuftice of the Peare may 
diſchargehim of all or part of the Forfci- 
ture. or puniſhment appointed by. the Sta- 
tute F A 
- Reſol. The Tuſtices baye no ſuch power of 
. mitigation after conviction, where the Sta- 
tute appoynts the meaſure of the puniſh- 


11.Q_ 


ment 
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carrying one to the houſe of. cor- 
recion for keeping an unlicenced Alchouſe up- 
* onthe Tecond convidion breake openthe houſe 
whercinthe party convicted is, to apprehend 
him 2 |. 1 . | 
Reſol, This queſtion is to beeadviſedupon, 
it is put in generall termes and referredtobee 
conſidered in the particular where it appea- 
reth. $4 £# "Dal 
12.Qu. 1fawomanunmarried be hired from 
weeke toweeke, or from halte yeare to halfe 
yeare, inonePari(h, and there be gotten with 
child, and thengoeth from thence unto another . 
pariſh,where ſhe isſetled in ſervice by the ſpace 
of two orthree months, and. then diſcovered 
. thatſheis with childe: The queſtionis, whether 
ſhe ſhall bee ſetled inthe Pariſh where ſhe was 
begotten with child, orinthe Pariſh where ſh 
was laft ſetled © | . 

Reſol, The place where, ſuch a woman was 
lawfully ſetled,is the direQion in this caſe, not 
where ſhe was begotten withchald. 

13, Qu. If a womdh ſervant unmarried bee 
begotten withchild, and then goeth out ofher 
Miftrisſeryice, before or after it is diſcovered 
that ſhe is with child, and the reputed father bee 
Tutineaway, oris 8obableto free: the Pariſh : 
whether the Maſter may bee-enforced topro. - 
vide for-her till ſhee bee delivered, and for a 
monethafrter?— | 
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 Y'Rqjl, If the Maſter hathlegally. diſchars © © 
- o 
E 2 Reſal, .: ' the Maſter legally. d 


| E: -ged. bis houſe -of ſuch a ſervant, ; hee isno 


"ory bound to provide for her than any 0+ 
TQET, . | "ny - 
-, 14.Qu. Incaſca Pariſh conſiſt part of anci. 
ert Demeaſnc,and pari of Guildeble, an Aflizeis 
madefor the relicte of the maimed Souldicrs, 
the Gaole,&c,accordingto the Statute of 24s 
Elizabeth cap.2, whether the tennants inancicne 
 demeſne ſhall contribute with the Guildable for 
the payment of the Aſfze? - Ne 
' Reſol, The Statutedoth not diſtinguiſh be- 
tweenethe ancient Demeaſne and the Guilda- 
ble in theſe cales,ubs lex non difinguitur, ibi nec 
os diftinguimm, | 
' 15, Q. Whethcran Inditment of forceable. 
detainerbee withinthe Statute of 1. 1ac0%1, cap. 
5-and notto bee removed by Certiorari, unleſe 
the party Indicted firſt finde fureties' accor- 
ding to that Statute, and whetherche party [n- 
diced bee to be bound inhisabſence to proſe. 
Cute according to that Statute; and whether an 
Inditment of forcible entry 8&e.. found: at-al 
private Seſsions breto bee removed by Certio- 
r4ri without ſureties, according te that Sta- 
tate ? "hes Pt .294.aKD LEM 
., | Reſol. Thisis fitteſt to be left unto the Conre 
of Kings-bench, to whoſe Commilsion,and ju- 
riſdiRionthisis moſt proper. 
"- 16, Q. If one bce convicted upon the-Statute 
of 3. Car, a_—_ for driving of Cattcll 
| = 


s + 


| ther hee ſhall forfeit ao $7 to every of theſayd - 
pariſhesz or onely to- one; if to oLe,'theh to. 
whichof chem 2 | "IP +4 
Reſol, This Statute giveth the Forfeiture 
bur of one 20.5.fer one Sabbath day. Although 
the driving of-that- day bee through diverspari- 
ſhes. Therefore where the action is firftattach- 
ed;and the diftreſſe firſt taken, that pariſh ſhall. 
have the benefit of the Fourfciture, and notthe 
—_— | | E 
17. Qu. 1f 6ne whois under the age of 30, 
yeeres, and brought up in husbandry, or: a 
mayd-ſervant, or brovghr up in any ofthe Arts. 
or trades mentioned in the Statute of 5, Elizab. 
£,4. andinot enabled according to that Statute, 
tolive at bis or her owne hand, (hall be warned 
by two luſtices of the Peace toput him or her 
ſelfe inſerviceby a day preſcribed by them,and 
ſhall not doe the ſame accordirgly,but ſhall af 
ter continue living at his or her.owne hand, what... 
courſe thall bee taken with ſuch a perſon, and: 
how puniſhed *-- Ny 4 
- Reſol. Such perſons beipg out of ſcrvice,and 
Rot - haviog - vilible 'meanes of: their-owne;to | 
- maintaine themſelves without their-Jabour, and - 
tefulidgte ferve 'dsan- hiyred ſervant, bythe 
yeere,' may. be bound over:to the nextStffions . 
or Aſſizes, and to bee ofthe goodbehaviourin 
the meanerime;' or may beſent'to the touſs of 
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| en the Sunday tbrovgh ſeverall pariſtes ; whe» + 


F- pores upon the Statute of. 43. Blizaberh, 


hall bee. made by ability. or occupation of 
Tands, or both, and whether the viſible abi- 
lity . in the. pariſh where. hee lives, or gene- 
rall -abilay whereſoever , and. whether his 
rent.reccived, within the pariſh where hee 
lives ſhall bee accompted viſible abiliry, and 
whether hee ſhall bee taxed of them onely 
and for any Rents received from other Parti. 
Tnpyens' .and what ſhall bee ſayd viſible a- 
ility 2 b_ | 
| Bol The Land within each pariſhis tobe 
taxed rothe charges inthe firſt place equally 
and indifferently, -butthere may bee an additt- 
onfor the perſonall vilible ability of the pa- 
riſhioncr within that pariſh according to good 
diſcretion, whercinit there bee any miſtaking, 
" theScfions, &c, or the Iuſtice muſt judge be- 
19. Qu. Whether ſhops, ſalt-pits,ſheds,pra- 
fits of a Marker, &c, be:taxable to the poore as 
wellas lands, Cole-mynes,&c: ar aur”, 
Stature 43. Elizabeth 2 - *S <1 


& 


Reſ#l. All things which are reall,and a yeere: 


edinthe 


* ly xeyenue,muſt betaxcd tothe poore. ; ....;1.,. 


"i120. Q1, Whether the- taxe for the County 
tocke,. Gaole, and houſe of CorreQionis to 


bee made by the Statute of 14. rag 


3- Elizabeth: by ability, andupon the 
babjtans of the paris onoly. , or. 209 
i... : 
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_ pariſh 
thac patiſh;; and dwell in another pariſh ſhaltbee 
taxed? 
* Reſol. If the Statute in particularcaſes giye 
ao fperialtdiredtion, itis good diſcr@onto go | 
according to the rate of taxation forthe poore : 
but whenthe Statutes themlclves give direQi= 
ons, follow wa. | 
- 21..Q; Whether any taxes ovghtto be made 
for the © thar petty Conffables and” Bor- 
fliouldersarc at in conveying rogues from pariſh 
to pariſh,and relieving ofthem, and how tobe. 
rated © 
Reſol, It is fit to relievethe Conſtableand Ty- 
thing inen, in ſuch fortas ithath beene uſed j in- 
the ſeveral} places where they live. 
32:Qu:' Whethera Juſtice of Peace njay dif- 
chargea ſervantbeing withchilde from! herſer- 
vice,allowing that asa reafanable cauſethar the - 
pm ade unable todoerthe ſervice which: 
Semi iphrbave done, and if tee pay 

diſthargeher, whaketchic Parith ſhallpro 
forher, till herdelivery, ifſhee canqot Frogs 
for berfels ; ad ſoatſo > if her timede ex pited- 
before her delivery, who ſhall provide for her 
aſter hertimbended "4th 
Reſdl. lfawoman being with childe procure. 
herſc]to dee pres with a Maſter who 
Frivarey thing thereof, is a pood cauſe 'to 
) ſervice. And if they: bee 


- 


be-.. | 


; | ver | r 3. 24-Qu. 


s | 


Pinthe aft eris tiel 


NO EIN = 


if et terme-be ended, or ſhee lawtully diſchar« 
|  'ped{; the Mafteris not bound to provide forher, 
Þburit is a migfortune falne voponthe pariſh, which 
muſt beare, as inother caſes of caſuall i im- 
on 3 Qu. Whether Veing Jelivered of aba- 
ftard childe in one pariſh, and goeth inroatio- 
ther with her child ; and becomes vagrant, and 
Toisſent to'the lace ofher birth -- herbaftard: 
childe being ut er the age of ſeven yeerrs, ſhall 
be ſetled with the mother, and there maintained 
Hf the mother bee not able, nor the reputed Fa- 
ther knowne,found or yhethertthaftbeſent 
to the place of «ts birth;'or being ſetled with the 
' mother,whicther the Pariſhwhere it was borne, 
fthallbe ordered by the two next Iuſtices topay 
aweekely ſurname rowards themainerenance of 
Ke _ - 
 "Refol, The Baftard child _ be placed with 
themother, ſo lohg as itiSwithin the - + 
condition of a N 16 childe, which f 
ſeven yreres of 3. and thenit is it to « fore 
to theplace of its irthto be provided for, the 
matherot reputed father ;notbeingable. -And 
the Pariſh where the childe is borne ſhall norbe 


forced tocofittibute tothe charge,avtong asthe 
jm lives;and the chidbe der ferenyerre 
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zakesanhoule in one pariſh, for-a yeere: "anc 


' - beforethe end of his terme is ana put 
an 


out of paſſcfſion, and after taketh.,part © 
houſe, as, an Inmate in-anatherpariſh, from 
whence heeis alſo put out, and then not being 


able toget ahy dwelling, they come to jen | 
falleth ficke, and the .Wite isdelivercd of a- | 


a Barne in. a third pariſh where the 


led? of ff 

Reſol. If a manor woman: having houſe: or 
habitation in one pariſh bee thruſt out, this isan 
illegall unſetling which che Law forbiddethyfor 
none muſt bee enforced to turne yagrant,, ., and 
ſuch one muſt bee returned to the place where 


nether childe, where. ought thele to beſet» 


hee or ſbce was. laſt lawfully ſcrled, and the 
Childe alſobortc inthe time of this diſtrattis - 


ON, 


the Churchwardens, 8&c. according to the Stg- 
tute toaMaſterin another pariſh, it his Maſter 
dycand leave no Executos or Adminiſtrator 
fie to keepe an apprentice or; able to; place 


him ; Hee ſhall bee provided. torin the pariſh T 


where hee: was apprentice. or ſhall bee. ſent 
backe to the pariſh from wheree.hee was put 
ot s.- 2b 244; 9) lid gr tt ont At; 

Reſol. Servants and;apprentizes areby law 
ſctledintharpariſh, andif they become impo- 


rentthere, the pariſh mult abide the advens, 
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-25-Qu. Whether an eppreice. pur ourby 
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"s 126: Ns ata Taakl fling : 
| / in apariſh.and what not? 

Reſol, Thi is to0 general} 2 queſtionto re- 
 ccive apexſtR anſwer to every particularcaſe 
1 which indy happen - but generally this is to be 
| obſeryed, that the law unſctleth none whoare 

 lawfullyfetled > - nor, pertnits ir tobec doneby 

_ Prafitice,or compulſion, 'and- every onewho is 

letied isa native houſholder, ſojourner, -2n ap» 

- preritice or ſeryantiora month arthe leaſt;with- 

outa juſt complaint made to remove hin orher, 

| ſraltbekicldro beſeiled. VID BLUE) 
- - 253, Qu. A rogue iStaken at Criand* will fot | 
corfelſe the place of his birth : neyther dothit 
ww otherwiſebiit ;hat he contefferhthe laſt 
_ e of his habitatior'to beat'S, kereipon heis 
hippedand fent to S. athis commitg'ts S. the 
lace of his birth is there, knowne by fometo 

27 Vy. and thereupon the-rogue'corifeffeth ir 
robe ſo': whether hee might: $ithour any new: 

' vagrabey be fentto W# ---/ - 

Kefol.. Inthis caſe itis fit toſend ſuctjars 
. tqthe place ofhis birth. forfhis i is bura mi mi * 
| gate no JegalHetlivge/”” 

28; "Qu: 1fan Inditmentbe recferied tothe: 
| grand tory of the- quarter. Sthhonsofthepeiict 
* againſt one for murther, manſlaughter, for robe- 
| ryafctony;or Petifirnveny, and igroramus found 
\ therevpyn, whethertheſaid Seſſions may dell- 
er the party by Procumation or not ? Reſol.. 


_ a, clamation ata, butfor 
ap Nor and other pe try Fellogics; 
*  -. ndiſcretion- the; Goale may bee velivered of : 
them. 
29-Qu.'Ita Conſtable be choſen and refuſeth 
to take his Oath, what ſhall bee done, and whe. 
thera Conſtable may make 4 deputy, and by 
Phat meaness "caſa ol m 
;Reſal, The retu arncp to take oathin- | 
acaſcisacontemptworthy' of} puniſhment, 
and thereupon to fine,andimpriſon him,and tha 
66.56 a deputy is rather by A) then 


o.Qu.Ifa Conſtable dycor remogve out of 
the Pai where, &c.how is his place woekp- 
lyed? _ 
n * Aeſol. By., the Lord, of thel.eete, if- that 
time fall ncere, otherwiſe by the Seſsions ;, but 
ifthat beetoofarreoff, then by the next Tuſti- 
CCS. 
remeake, man be choſen Con- 
ſableor Bees 5 am ,and be uofic fog the place 
how may he be remooved, and a fit manſworne 
in his roome?7 
Refol. The Iyec es "of Peace muſt helpe 
ee and if the Lord .ot the Leere -have pe- 
wer tochooſca Conſtable gr Tything-man Mo 
performefoill.it i isa juſt cauſe to ſcize his liber- 
hes 32. Qu. IfaNurſe-childe,. 2 Scholler at 2 
Gammes ſchoole, oriathe Voiverlity proove 
9 


4 " o , —- : : , . : 


| tent by'Sickneſſe, lamenefſe, lunacy, 

- 6rdiſcoyery-of Ideocy,8&c/ how ſuchperſons 

ſhall be diſpoſed 2 2: '} 

| Reſol, A Nutſe-child, or a Scholler at the 
Grammar-ſchoole,or at the Yniverſity,or per- 
ſons ſentto-the Common gaole, Hoſpitall, - or 
houſes of CorreRion, are not to be eſteemed as 
FO tobe ſetledthere, more then Travai- 

rs in their Innes, but their ſetling is where 
their Parentsare ſetled; and Children borne in 
common Gaoles, and Houfes- of correQion, 
their parents being priſoners, aretobe maintai- 
ned atthe charge of the County. 

| 53. Oe 'What proportion Parſonages, - or 
Tithes-fhall beare to the taxation of the poore 
ofthe Pariſh ? 

Reſol.' The Parſon or Vicar preſentative, 
fhalfaccording to the reaſonable value of his 
Parſonage,having confideration tothe juſt de- 
ducions., Whether Svptuciagra - 
+ . ether ior placing the poore of 
Em to beremoved by nelaſone of the- 

eh, theſe poore men may not bee placed as 
Inmates fora time ? Sage 52. 0a ad 

Reſol. They may by expteſſewords of the 
Status of the'z3.0f Ereabeth, oY 
'545/Qne If 'a parifhioner orowner within a 
pariſh dobring intothe pariſhwichoutthe con- 
ſent of the pariſh, a ſtranger of another pariſh, 
which is, or apparantly is like to bee burthen- 


ſome unto thepariſh,how they may caſe them- 
ks as 'G Te Reſol. 
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4 es. ſuch a one tothe charg 

the rates ofthe poorc,not onely having: reſpe& 
ro his ability or the lard he occupies; -butac+ 
cording to the dammage and danger he brin- 
geth cothepariſh by his folly. .* * Hare, 
.  36.Qy. For warding inthe day-time,for ap- 
prehending of Rogues, whether the Conſtable 
may notenlarge ir toa farther time © 

Reſo!. Warding in the day-time isof great 
uſe, and muſt bec left to thediſcretionof the 
Conſtables or direQion of the luſticesto vary 
according to the occafion. 

37. Qu. Whether Alehouſes ought to be al- 
towed only in thorow-fare Tawnes,and ethers 
in other places to. be reſtrained onely toſcllto. 
the poore out of doores. 

Reſol. The Iuſtices ſhalldoe- very well to 
allow none 'but in- places very fit. for their 
4 anduſes, and to moderatethenum-. 

cr. p48 

38. Qu.A manfor his quality otherwiſe fitto- 
bea Conſtable,,.or of other Officeofthat,na+ 
ture, procures himſelfe to be the, Kings ſervant 
extraordinary, and by that-meanes would cx. 
cuſe himſclfe to ſerve inthe Country #- 


Reſol. A ſervant extraordinary \may;,well.. 
performe his ordinary ſervice inthe Country: 
according to his-quality; 
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The Inſtices opinion touching the Commiſcions by 
whichtheIuftices ſit at Newgate. 


=—== HE Inftices at Neweate fit b 
vis Pg , 


deal vertue of two Commiſlions{wvis.) au, 
SA EE) Gaole delivery, and Oycrand de- orvages fy 
SO (= rerminer. \ | ded all ereſ- 

=> By the Commiſion of Gaole fore che lufti- 
delivery they may try all priſoners inthe Gaole «5 of Gaole 

or by Bayle, orſbch as be indited will render nts. 
themſelyes,generally for all Felonies : ' and al- plea of cre(- 


To for ſuch other offences as are” particularly aſ- nw againſt 


paſſez,there- 


ſigned tothem by Statute. "acres... 
The Statute 0 4 Elizabeth, 3 Cap, 2. 'doth Ne ren- 
er them- 


give them power to. receive Indiments a- {,.. 
gainſt Priſoners or ſuch as are upon o___ and 
to proceede totry the ſame (viz. )Inditments RR 
taken before the Iuſtices of the peace,-and Gaole delive- 


by equity thereofall Indiments before coro- *> h914 pleas 
of all appeales 


ners, 3. Mar, Bro.Commiſsion,omnium. 2.4. faith, ,rfctony oc 

. That the Commiſsionis a4 deliberand. Gaol; dermucder a- 
priſon, inciſdem exiſtes.. But they cannot take Livin by cheir 
Inditments as Iuſtices of Gaole delivery, 


general Com. 
and of ap- 


being Tuſtices of the peace, they may take In- *27 of ape 
R JRSecks again . priſoners, but not againſt p27 w_ 
| them chat bee gtlarge, for-aſmuchaspower fonts rake 

IJ 2 "m0 


Indictments, 


(43); 


£ | Fs given them, conſequently they muſt have 


meanesto doe ſo, whichis by Inditments, 14 
querend, + 74 
Howſoeverit is cleere,that they may enquire 
of many offences and take Indiamentsinſuch 
caſes where power by the Statute is. givento 
the Iuſtices of Gaole delivery, in ſuch caſes 
where they have authority by Law or Statute 
there the title of Indiments is, that Ad gaolam 
delibcyat;onem tent. before the Commithoners . 
of Gaole delivery,7.8.was indited,and the re- 
cord muſt be made upſo. 
And whereas by the Statute of 4. Eliza. 3 
cp, alntictments taken before. Ivſtices'of 
'peaceotCoroners, or any other againit 'any 
Priſoners,: then the entry of the Inditments 
is returtied taken, Memorand;quodad generalens 
Seſctonem ent, before LA. BC. Tuſtices ad pa- 
cewin Com:Midaleſex or London, 1.5. was 1n- 
diced, and then tryed before Iuſtices of Gaole 
delivery,and by vertue of the faid:Stature, In- 
ditmentstakenbefore Iuſtices'of the Peace of 
London or Middleſex, aretryed beforethe Tu- 
tices of Gaole delivery, | | 
The Commiſhoners of Oyer and Terminer is 
Ad triad .inguirend audiend. & determinazd. 
They-may onquire of all offences mentioned in 
_ the Commiſhon, albeit *the ' offendors bee ar 
la'ge, but they cannot try priſoners upon In< 
dictments taken before atly other then theni- 


le]ves, asthe Juſticesof Gaole delivery may by: 
the: 


a; 
Phe aforclaysSatus valetſeth&6DEZLIPEER 
Fn nero Tak 


theedbotihs , ,, KK 
'Eatle of Liicifter mentioned in Flow Gam." tor rre.Com. ll 
he ordinary-Commiſtionof Oyer, and:termi- 2+: +_ 
ner is adingquirend, andiend. '& ditermineud. » 8 


therefore they cannot determine of things un» 
kſflcthey made cnquiry firſt» and ohthe other 
kdealſothe luſtices of {Gaoledcliveryi inay try 
Indiaments takenbeforeTuſtices of the peace, q 
yet: if one iindited before Commiſſiatersot 
Oyerand Terminer, the Tuſtices of Gaolede- 
livery cannottry the ſame, becauſe the Record 
of the Commiſſion of Oyer and Terminerare 
whe returned inthe Kings Benthiy44. Biz. 
Jl. FP LIJAN 
The Commiſſion and; the Revords of the 
proceedings defort:the tuſtices of Gaole dehb= 
ery; aretobeferurned torive Cultos Rotuloc: 
of of th Conny; whenthe fame ſonsare: In- 
. [ſticesof Gaole delivery, and Oyerand.Ter- 
minct,thoy:may fictheſame day and place; and 
enquitebyhefame Lurie; burthe — 
Reerdemuſt be ſeveral oonlings 
ditment is, - 912! ps + T 
Atthe Afiiſcs in the Countre o the Tuſtices. 
DEgnd's ower! 3 the::luftires of 
Gaole vvTivery; Oyera Land Tormines dba: 
exo peacyr' JN Y; [2 A 91. 
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;"Tflis vii and - Bier 
or eter egmmes ve 
; q4l2uarcae But if a 'Writ rag Erronur bee 
{8 ithey '\muſt:certifieaccording to Law, 
| *d Cit will decrronious, and ſoupona Certi- q 
orarig" in 50 
The Seſsions' of Londew may bee begun at j 
the Guild-hall,:'and- then adjoirned to New-Þ# 
' gate, Iffome Indiftments. bee at Guild-hall, F 
then thoſe :muſt bee ſocertified : if others: ar} 
Newgate; then the adjournment. muſt bee 
mentioned, and that the Inditment wasthen 
taken, | 
Note that tho tryall of Indiaments taken 
before Iuſtices of the peace of Loxdex, can-f 
"_ be tryed- at Newgate, asin nature of a 
- before; Iuſtices of the peaceat London: 
for tnany of fhe'Gommilsioners, for-Gaol 
livery, are not Inftices' of the peace for Lon+ 
don, bur inſuch-cafesthetryall muſt bebetore;} 
the Iuftices -of \Gaole delivery :. as upon_In- 
diftmentstaker before the Inftices of the peace: 
of London; as. inthe caſe of indiamentsta 
on before the [uſtices of the peas of Middle», 
þ; 5 tus 5:13 . 4 
ButiX. Inditiments at Newonte beior 
before thei, a5 Iuftices of 
livery, then it is "fakes are — the {1 


fat aring Joby the Þ arte, dic 


Fe ſerve to pre ent: Oden oriiats 
| thei 


Fe Tultices'of Gaole delivery at Newgats, un. 

fo the coo ae) ulage will ine” hs 
God ſeverall Iuries, ſworne at the Seſions of 
the peace for London or Middleſex, arealfoby 


the ſame oath and impannelling to ſerve forthe 
| grand Jury for the Commiſſionof Gaole deli- 


very.and Oyer,and Terminer. 


Vpon conference with Mr. Xeeling, and 
the Clerkes for Newgate of Londen, and 
Middleſex, andthe Clerkes of Aﬀizes, and 
view of the ſeverall Entries, a more mature 
andcertaine reſolution may b&ec given, this 
being in haſte, and without ſuch confiderati» 


onsas were requifite.. 
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